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 1.  TIME:  8:30   CASE#: MSC09-01221 
CASE NAME: FEIGER VS BLACKHAWK 
HEARING ON MOTION TO/FOR LEAVE TO FILE FOURTH AMENDED COMPLAINT 
FILED BY JERROLD FEIGER 
* TENTATIVE RULING: * 
 
Before the Court is plaintiff Jerrold Feiger’s (“Feiger”) motion for leave to file fourth amended 
complaint (the “Motion”) (“4AC”). The Motion is opposed by Blackhawk Geologic Hazard 
Abatement District (“GHAD”). 

The parties are to appear for a case management conference. If the tentative ruling set forth 
below is not contested, an appearance by CourtCall is acceptable. 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 
pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 
amendments, to permit the resolution of all disputed matters between two parties in a single 
proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916. 

Indeed, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment.” Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048. Although it does appear that Feiger could have sought leave to amend 
his complaint sooner, delay alone ordinarily is insufficient to warrant denying a motion for leave 
to amend. Id. Rather, GHAD must demonstrate that permitting the amendment will cause it to 
suffer prejudice. 

The opposition focuses solely on Feiger’s delay in seeking leave to file the 4AC. But, as stated 
above, delay alone is not a sufficient ground for the Court to deny leave to amend. Prejudice 
exists where the amendment would impinge a party’s ability to effectively defend itself at trial. 
Estate of Murphy (1978) 82 Cal.App.3d 304, 311 (with “the jury in the box” and “the trial ready to 
proceed,” proposed amendment opened up entirely new field of inquiry without any satisfactory 
explanation as to why this major change in point of attack had not been made long before trial 
and no opportunity for parties to conduct discovery). See also Magpali v. Farmers Group, Inc. 
(1996) 48 Cal.App.4th 471, 486-87 (amendment proposed on the eve of trial and would not 
permit defendant sufficient time to discover or depose the witnesses who would support the new 
allegations or to marshal evidence to oppose the claim); P&D Consultants, Inc. v. City of 
Carlsbad (2010) 190 Cal.App.4th 1332, 1345 (amendment not sought until after trial readiness 
conference). 

In all of these cases, prejudice to the opposing party was found due to the extreme proximity of 
trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the parties, the trial 
court, and the witnesses have blocked the time, and the only way to avoid prejudice to the 
opposing party is to continue the trial date to allow further discovery, refusal of leave to amend 
cannot be an abuse of discretion.” Magpali, supra, 48 Cal.App.4th at p. 488. 

GHAD cites California Concrete Co. v. Beverly Hills Savings & Loan Assn. (1989) 215 
Cal.App.3d 260 for the proposition that delay is sufficient to warrant denying the Motion. But that 
case was on appeal from a grant of summary judgment, rather than from a decision concerning 
leave to amend. The appellate court reversed the trial court’s grant of summary judgment, 
finding that the defendant had waived a statutory defense by failing to present that defense in a 
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timely manner. Id. at p. 272. The appellate court noted that no motion for leave to amend the 
answer ever had been filed. But it did not say what the proper disposition of such a motion 
would have been, had it been brought. And even if it had, such a comment would have been 
dicta. California Concrete is inapposite to the matter presently before the Court. 

Here, although it is true that an issue conference and trial are presently scheduled for 
September 29, 2016 and October 11, 2016, respectively, the Court does not find the sort of 
prejudice described in the cases above that warranted a departure from the general rule in favor 
of permitting amendment. No jury is “about to be impaneled,” like in Magpali. No jury is “in the 
box,” like in Estate of Murphy. The issue conference has not already been conducted, like in 
P&D Consultants.   

The Court accepts plaintiff’s representation that neither the substitution of the Murillos for the 
Mazuryks nor the “greater transparency” afforded by the amendments changes in any way the 
matters it intends to litigate.  The Court will be alert, at trial, to exclude from evidence any facts 
or opinions that were not properly the subject of discovery prior to the filing of the motion to 
permit the Fourth Amended Complaint. 

Therefore, the Motion is granted, and the Court further orders: 

(1) The Fourth Amended Complaint is deemed filed and served on all parties who had 
appeared in this action as of August 22, 2016; 

(2) An answer or other responsive pleading in response to the Fourth Amended Complaint 
shall be filed on or before September 22, 2016.  

(3) The parties are to appear prepared to discuss whether any discovery is needed with 
respect to the Murillos, and if so, what that is, why it is needed, and how long it will take.   

(4) The parties shall also be prepared to discuss whether they wish to agree to a short trial 
continuance (as suggested by plaintiff) in light of the filing of the Fourth Amended 
Complaint. 

 

 

  

  
 2.  TIME:  8:30   CASE#: MSC12-03018 
CASE NAME: CROCKER VS. WESTERN PACIFIC HOMES 
HEARING ON MOTION TO/FOR IN LIMITED OPPO TO ADGFS OBHO DHI WRAP 
SUBCONTRACT FILED BY RICHARD CROCKER 
* TENTATIVE RULING: * 
 
Given Plaintiff’s August 9, 2016 “Notice of Errata” it appears the matter has been resolved.  
However the parties must send the “Amended Proposed Order” to the complex litigation mailbox 
pursuant to the terms of the e-filing order entered in this case. 
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 3.  TIME:  8:30   CASE#: MSC13-01011 
CASE NAME: VIK VS. FORD MOTOR COMPANY 
CHECK FOR DISMISSAL 
* TENTATIVE RULING: * 
 
 Tentative ruling procedure does not apply. 

  

 4.  TIME:  8:30   CASE#: MSC13-01135 
CASE NAME: CHARLES GREER VS. KB HOME SOUT 
HEARING ON MOTION TO/FOR DETERMINATION OF GFS FILED BY HALABI, 
INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 5.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION TO/FOR SEAL DOCUMENTS ASSOCIATED WITH AAA'S 
MSJ FILED BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
The Court defers ruling on this motion, as well as the associated motions for summary 
judgment/adjudication (lines 5-10), until such time as the Court has ruled on the pending motion 
for class certification. 

  

 6.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY AMERICAN 
AUTOMOBILE 
* TENTATIVE RULING: * 
 
See Line 5. 
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 7.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY ADJD. RE 2ND AMND. 
CRS.CMPLNT.(1ST,4TH &5TH COA) FILED BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
See Line 5. 

  

 8.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJ. AS TO AAA'S 
SECOND AMND.CRS-CMPLN FILED BY NATHAN COZZITORTO, RENA 
* TENTATIVE RULING: * 
 
See Line 5. 

  

 9.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY ADJ. OF 1ST AMND. ANS. TO 2ND 
AMND. CMPLNT FILED BY NATHAN COZZITORTO, RENA COZZITORTO, 
* TENTATIVE RULING: * 
 
See Line 5. 

  

10.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR SUMMARY JUDGMENT AS TO COZZITORTO 
PLAINTIFFS FILED BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
See Line 5. 
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11.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
SPECIAL SET HEARING ON: CLASS CERTIFICATION SET BY COURT 
* TENTATIVE RULING: * 
 
The parties shall appear. 

  

12.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER RE ATTY-CLIENT 
PRIVILEGED DOC FILED BY J-M MANUFACTURING COMPANY INC 
* TENTATIVE RULING: * 
 
Despite prior admonitions, plaintiff’s counsel has again filed a memorandum that exceeds the 
page limits without seeking permission to do so.  See Rule 3.1113 of the Rules of Court.  The 
error is compounded by the fact that much of the over-long memorandum seeks to re-argue 
matters previously decided and culminates in a request that the Court “sua sponte” reconsider 
its prior ruling regarding the August 11, 1983 and December 7, 1983 documents.  The Court 
declines to reconsider its prior ruling and will not consider those arguments contained in the 
over-long memorandum that re-argue matters previously decided.  
 
The Court is concerned, on this motion, with the December 16, 1983 document.   
 
It finds that plaintiff’s arguments that Mr. Rish was not an attorney and that JMM was not a 
member of the AIA are incorrect.  Mr. Rish may not have been a “California licensed attorney” 
but he was plainly an attorney licensed in Illinois.  
 
Kirkland and Ellis was retained by the Asbestos Information Association, of which J-MM was a 
member.  As discussed in the Court’s April 6, 2016 Order, there was a relationship between J-
MM and Kirkland and Ellis that falls within the scope of the privilege.  The Court will not repeat 
that discussion here. 
 
The motion for an order requiring Plaintiff and his counsel, Brayton Purcell law firm, to return or 
destroy all copies of the December 16, 1983 document which is the subject of this motion is 
granted. 
 
Defendant is to prepare a form of order granting the relief sought.  It should include terms similar 
to those in the Court’s April 6, 2016 Order. 
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13.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR STRIKE THE DEC OF JAMES P. NEVIN FILED 
BY J-M MANUFACTURING COMPANY INC 
* TENTATIVE RULING: * 
 
The “Declaration of James P. Nevin Regarding Compliance With J-M Manufacturing Company, 
Inc.’s Protective Order” was supposed to be a simple statement of compliance with the Court’s 
April 6, 2016 Order.  Paragraph 4 contains material which is irrelevant to that purpose and 
appears to be factually incorrect.  Accordingly, the Court disregards paragraph 4 of that 
declaration and accepts the remainder of the pleading as evidence that plaintiff’s counsel has 
complied with the April 6, 2016 order. 
 
The Court declines plaintiff’s invitation to reconsider, sua sponte, the April 6, 2016 Order. 
 

  

14.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR COMPEL DEF SIERRA ROCK TO PROVIDE 
FURTHER RESP FILED BY NOLAN LAMB 
* TENTATIVE RULING: * 
 
Plaintiff’s reply brief says this matter may be moot as of September 6, 2016.  If it is not, then 
plaintiff shall notify the Court and the matter will be heard on September 15, 2016 at 8:30 a.m. 

  

15.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR COMPEL SIERRA ROCK TO RESP TO REQ SET 3 
FILED BY NOLAN LAMB 
* TENTATIVE RULING: * 
 
Plaintiff’s reply brief says this matter may be moot as of September 6, 2016.  If it is not, then 
plaintiff shall notify the Court and the matter will be heard on September 15, 2016 at 8:30 a.m. 
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16.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION TO/FOR COMPEL SIERRA ROCK TO RESP TO INTERROG. 
SET 5 FILED BY NOLAN LAMB 
* TENTATIVE RULING: * 
 
Plaintiff’s reply brief says this matter may be moot as of September 6, 2016.  If it is not, then 
plaintiff shall notify the Court and the matter will be heard on September 15, 2016 at 8:30 a.m. 

  

17.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY KAISER GYPSUM 
COMPANY INC 
* TENTATIVE RULING: * 
 

Defendant Kaiser Gypsum Company, Inc.’s motion for summary judgment, or 

alternatively, summary adjudication of punitive damages is denied.  

Causation 

Defendant moved for summary judgment arguing that Plaintiff cannot prove causation 

because Plaintiff cannot show that he inhaled any asbestos from one of Defendant’s products.  

Defendant has shifted the burden regarding whether Nolan Lamb (“Plaintiff”) was 

exposed to asbestos dust from Defendant’s product. In opposition, Plaintiff presented evidence 

that shows there are triable issues of material fact.  

The declaration of Gregory Lamb (“Mr. Lamb”) provides evidence that he was exposed 

to dust from Kaiser Gypsum’s Null-A-Fire sheetrock between 1981 and 1990. (Lamb Decl. ¶3.) 

Mr. Lamb also stated that he encountered this Null-A-Fire sheetrock in homes and other 

buildings that were built in the early to mid-1970s. (Lamb Decl. ¶4.) Defendant admitted in 

interrogatory responses in another case that its Null-A-Fire sheetrock contained asbestos from 

1967 to 1978. (Defendant’s Responses to San Francisco General Order 129 Interrogatories at 

pages 7-8 (responses dated 1985) and at page 45 (responses dated 1997) in Exhibit C to 

Hersom Decl.) Based upon this evidence, a trier of fact could find that Mr. Lamb was exposed to 

asbestos dust from Defendant’s product between 1981 and 1990. In addition, the declaration of 

Charles Ay states that it is more likely than not the Null-A-Fire sheetrock removed in Mr. Lamb’s 

presence between 1981 and 1990 contained asbestos. (Ay Decl. ¶39.) 

Mr. Lamb’s declaration also provides sufficient evidence for a trier of fact to find that 

Plaintiff was exposed to asbestos dust from Defendant’s product between 1981 and 1990 when 

Mr. Lamb interacted with his son while wearing his dusty work clothes. (Lamb Decl. ¶5.) In 
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addition, the declaration of Charles Ay states that plaintiff was exposed to asbestos fibers from 

dust that Mr. Lamb wore home. (Ay Decl. ¶40.)  

The Court finds that Mr. Lamb’s declaration does not directly contradict his deposition 

testimony. Thus, the Court will not disregard Mr. Lamb’s declaration when determining whether 

there is evidence of triable issues of material fact. (See, D'Amico v. Board of Medical Examiners 

(1974) 11 Cal.3d 1, 21-22.)  

Therefore, summary judgment based upon the issue of causation must be denied.  

Punitive Damages 

In addition to summary judgment, Defendant seeks summary adjudication of punitive 

damages. Defendant has failed to shift the burden on punitive damages.  

Defendant’s separate statement of material facts states that Defendant knew of the 

dangers of asbestos by 1965. (Fact 39.) Defendant’s separate statement also states that 

Defendant claims it first learned that the vermiculite used for Null-A-Fire contained asbestos in 

1976. (Fact 38.) Defendant’s argument regarding punitive damages makes sense if Plaintiff’s 

exposure occurred before 1976. Here, however, Plaintiff’s exposure occurred in 1981 or later. 

(Fact 5.) By 1981, Defendant had known that its Null-A-Fire contained asbestos for 

approximately five years. Defendant has not presented any evidence as to what steps, if any, it 

took steps to warn consumers and/or the public that its Null-A-Fire product contained asbestos 

and that asbestos dust could be dangerous when breathed.  

Based upon the evidence provided, the Court finds that Defendant has not shifted the 

burden. Therefore, summary adjudication as to punitive damages must be denied.  

Evidentiary Objections 

Defendant’s objections to evidence are overruled as to objections 1, 2, 6 to 34 and 

sustained as to objections 3, 5. Objection 4 is sustained regarding the handwritten notations, but 

otherwise overruled. The Court is aware of the difference between joint compound and Null-A-

Fire and has considered that difference where relevant. 

Plaintiff included references to evidentiary objections in his response to Defendant’s 

separate statement. Plaintiff failed to provide objections to evidence in compliance with 

California Rules of Court, Rule 3.1354 and the Court will not rule on Plaintiff’s improper 

objections in the response to the separate statement.   
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18.  TIME:  8:30   CASE#: MSC15-00352 
CASE NAME: BETTE COOPER VS. ROHL LLC 
HEARING ON MOTION TO/FOR FOR ATTORNEYS FEES, COSTS & EXPENSES 
FILED BY BETTE COOPER 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

19.  TIME:  8:30   CASE#: MSC15-00352 
CASE NAME: BETTE COOPER VS. ROHL LLC 
SPECIAL SET HEARING ON: MOTION FOR FINAL APPROVAL OF CLASS 
SETTLEMENT SET BY DEPT. 17 FROM THE 5/6/16 HEARING 
* TENTATIVE RULING: * 
 
 The parties are to appear. 

  

20.  TIME:  8:30   CASE#: MSC16-01150 
CASE NAME: GILSON VS. T.F. LOUDERBACK 
HEARING ON DEMURRER TO COMPLAINT of GILSON FILED BY T.F. 
LOUDERBACK, INC 
* TENTATIVE RULING: * 
 
Before the Court is Defendant T.F. Louderback, Inc. dba Bay Area Beverage Company 

(“Defendant”)’s special demurrer to abate or, in the alternative, to stay the putative class action 

Complaint of Plaintiff Jerry Gilson (“Plaintiff”). The grounds for Defendant’s motion is that there 

is an earlier filed and served putative class action involving the same parties as claims as in 

Plaintiff’s Complaint. Plaintiff opposes on the grounds that neither the parties nor the claims 

alleged in the two actions are the same. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several pleadings from the action Windham v. T.F. 

Louderback, Inc. dba Bay Area Beverage Company, Case No. RG16-807164 (“Windham”) as 

well as the Complaint and other documents in the instant case. This Request is unopposed. The 

Request is granted. Evidence Code §§ 452, 453.  

Facts and Procedural History 

Plaintiff Jerry Gilson was employed by Defendant as a Warehouse Team Member. Complaint at 

¶ 1. He brings a putative class action complaint “on behalf of similarly situated Warehouse 

Workers paid on an hourly basis and classified as-non-exempt. Id. at ¶¶ 5, 6. Plaintiff asserts 
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claims for (1) failure to provide off-duty meal periods in violation of Cal. Labor Code §§ 226.7, 

512; (2) failure to authorize and permit rest periods in violation of Cal. Labor Code § 226.7; (3) 

failure to pay all wages due in violation of Cal. Labor Code § 200, et seq.; (4) failure to furnish 

accurate wage statements in violation of Cal. Labor Code § 226; (5) waiting time penalties 

pursuant to Cal. Labor Code §§ 201-203; and (6) violations of Cal. Bus. and Prof. Code § 17200 

et seq. See generally, Complaint. 

The Plaintiff in the Windham action, Tyrone Windham, was employed by Defendant as a 

Warehouse Employee. Defendants Request for Judicial Notice (“RJN”) Ex. 7 at ¶ 20. There are 

two additional named plaintiffs in the Windham action, Terry Collins and Timothy Davis—a Drive 

and a Warehouse Employee, respectively. Id. at ¶¶ 21, 22. He brings a putative class action 

complaint on behalf of “[a]ll current and former hourly-paid or non-exempt California-based 

employees.” Id. at ¶ 15. The Windham action alleges (1) unpaid overtime in violation of Cal. 

Labor Code §§ 510 and 1198; (2) unpaid meal period premiums in violation of Cal. Labor Code 

§ 226.7 and 512(a); (3) unpaid rest period premiums in violation of Cal. Labor Code § 226.7; (4) 

unpaid minimum wages in violation of Cal. Labor Code § 1194, 1197, and 1197.1; (5) final 

wages not timely paid in violation of Cal. Labor Code §§ 201 and 202; and (6) violations of Cal. 

Bus. and Prof. Code § 17200 et seq. See generally, RJN Ex. 7. 

The instant Complaint was filed June 17, 2016. The Windham Complaint was filed March 10, 

2016. The Windham Complaint was originally filed in Alameda County Superior Court. RJN 

Ex. 1. It was later transferred to this Court and assigned to Department 17. Defendant filed the 

instant demurrer on August 3, 2016. 

Abatement 

A plea in abatement pursuant to section 430.10, subdivision (c), may be made by demurrer or 

answer when there is another action pending between the same parties on the same cause of 

action. 

Code of Civil Procedure section 430.10 states: “The party against whom a complaint or cross-

complaint has been filed may object, by demurrer or answer as provided in Section 430.30, to 

the pleading on any one or more of the following grounds: … (c) There is another action pending 

between the same parties on the same cause of action.” 

“Under the statutory plea in abatement, ‘[t]he pendency of another earlier action growing out of 

the same transaction and between the same parties is a ground for abatement of the second 

action.’ A statutory plea in abatement requires that the prior pending action be ‘between the 

same parties on the same cause of action.’” People ex rel. Garamendi v. American Autoplan, 

Inc. (1993) 20 Cal.App.4th 760, 770 (internal citation and italicization omitted). 

 Same Parties 

The parties in the Windham action are described as current and former hourly-paid or non-

exempt California-based employees of T.F. Louderback, Inc. dba Bay Area Beverage Company. 

RJN Ex. 7 at ¶ 15. The parties in the Gilson action are described as all current and former 
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hourly-paid or non-exempt Warehouse Team Members of T.F. Louderback, Inc. dba Bay Area 

Beverage Company. Complaint at ¶ 6.  

The representative or lead plaintiffs, Windham and Gilson, are different people. However, the 

members of the class represented, are “the same parties” as required by Code of Civil 

Procedure section 430.10(c). The Gilson parties are a subset of the Windham parties. 

 Same Causes of Action 

In determining whether the causes of action are the same for purposes of pleas in abatement, 

the rule is that such a plea may be maintained only where a judgment in the first action would be 

a complete bar to the second action. Plant Insulation Co. v. Fibreboard Corp. (1990) 224 

Cal.App.3d 781, 788 (“Plant Insulation”) (citing Lord v. Garland (1946) 27 Cal.2d 840, 848)). 

Although the rule of exclusive concurrent jurisdiction is similar in effect to the statutory plea in 

abatement, it has been interpreted and applied more expansively, and therefore may apply 

where the narrow grounds required for a statutory plea of abatement do not exist. Plant 

Insulation, 224 Cal.App.3d at 788 (citing Childs v. Eltinge (1973) 29 Cal.App.3d 843, 849). 

Unlike the statutory plea of abatement, the rule of exclusive concurrent jurisdiction does not 

require absolute identity of parties, causes of action or remedies sought in the initial and 

subsequent actions. Plant Insulation, 224 Cal.App.3d at 788 (citing Stearns v. Los Angeles City 

School Dist. (1966) 244 Cal.App.2d 696, 708; also citing Myers v. Superior Court (1946) 75 

Cal.App.2d 925, 931). The remedies sought in the separate actions need not be precisely the 

same so long as the court exercising original jurisdiction has the power to litigate all the issues 

and grant all the relief to which any of the parties might be entitled under the pleadings. Plant 

Insulation, 224 Cal.App.3d at 788 (citing Childs v. Eltinge, 29 Cal.App.3d at 850; also citing 

Robinson v. Sup. Ct. (1962) 203 Cal.App.2d 263). 

In Windham, the court exercising original jurisdiction need not exercise its powers to bring 

Plaintiff into the action, since he is a member of the putative class in Windham.  

Here, there is near complete overlap between the causes of action in Windham and the causes 

of action in Gilson. For the sole cause of action that appears in Gilson that does not also appear 

in Windham (failure to pay all wages due in violation of Cal. Labor Code §§ 200 and 221), 

though Windham does not plead the same statutory violation, it does allege the same violation 

in the body of the Complaint. Compare Complaint at ¶ 4 with RJN Ex. 7 at ¶ 32. The subject 

matter of the two Complaints is identical, the relief sought by Gilson can be obtained in the 

Windham action, and there are no issues presented in Gilson that cannot be determined by 

Windham. The demurrer is sustained. 

Pursuant to Cal. Code of Civ. Proc. § 597, an interlocutory judgment is be entered in favor of 
Defendant to the effect that no trial of other issues shall be had until final determination of the 
other action, i.e. that the action be stayed until resolution of Windham v. T.F. Louderback, Inc. 
(Case No. MSC16-00861) or further order of the court. 
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21.  TIME:  8:30   CASE#: MSL16-00407 
CASE NAME: SANFORD VS. CITY OF RICHMOND 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY CITY 
OF RICHMOND 
* TENTATIVE RULING: * 
 
The motion is unopposed.  Finding good cause, the Court grants the motion. 

  

22.  TIME:  8:30   CASE#: MSL16-00900 
CASE NAME: CAPITAL ONE VS OROZCO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
The motion is unopposed.  Finding good cause, the Court grants the motion. 

  

23.  TIME:  9:00   CASE#: MSL15-03255 
CASE NAME: LOANNOW VS RANDLE 
HEARING ON MOTION TO/FOR COMPEL RESP. TO RQST FOR FORM INTERROG, 
SET ONE, FILED BY LOANNOW, LLC 
* TENTATIVE RULING: * 
 
The motion is unopposed.  Finding good cause, the Court grants the motion to compel as 
prayed in the motion; but denies the request for sanctions. 

  

24.  TIME:  9:00   CASE#: MSL15-03255 
CASE NAME: LOANNOW VS RANDLE 
HEARING ON MOTION TO/FOR ORDER DEEMING ADMITTED TRUTH OF FACTS, 
FILED BY LOANNOW, LLC 
* TENTATIVE RULING: * 
 
The motion is unopposed.  Finding good cause, the Court grants the motion to deem the truth of 
the fact that are the subject of the motion admitted; but denies the request for sanctions. 

 


